DON’T LEAVE OUT THE “INMATE ACTION”! 
By:  Sean Patrick Riordan, Esq. of Sherman, Federman, Sambur & McIntyre, LLP
As you already know, New York State pensions are under immense scrutiny. A tremendous part of that scrutiny has been laid on the doorstep of “3/4’s” applications. Now, more than ever before, it is enormously important that officers “dot their i’s and cross their t’s” prior to applying for your ¾’s benefit. Today, the biggest mistake a Correction Officer can make is failing to describe, in full detail, the direct inmate action which caused their injuries. We can’t let this happen any longer!

Very rarely do officers get injured in the line of duty and think to themselves “I am never coming back to work because of these injuries.” To the contrary, often officers come to my office to fill out their NYS Workers’ Compensation packets and believe that they will be back on their feet and ready to work in a few days time. Unfortunately, very often the “Injured Employee Report” reflects that belief, and officers fail to include pertinent facts on the report. This failure may mean the difference between a ¾’s and a 1/3 pension benefit.  
Take for example the case of Allesandro v. DiNapoli decided in 2009. In one of the Correction Officer’s claimed accidents he stated on the record that while he was in an inmate’s cell the inmate began to approach him in a menacing manner. The officer attempted to quickly leave the cell but the electronic door malfunctioned. When the officer had to manually close the door he permanently injured himself. In upholding the Hearing Officer’s denial of Allesandro’s claim for ¾’s the Court looked directly at the officer’s Injured Employee Report and noted that he failed to mention in such report that an inmate was involved in the injury to any degree. 

Of particular importance, in the recent case of Koziuk v. NYS Comptroller, the Court again looked to the Injured Employee Report of the applicant in upholding the Retirement System’s denial of ¾ benefits. The Court noted that such report, which applicant had signed, stated “that the incident was not inmate related.”
The clear fact that arises from these cases, and many others like them, is that the Courts rely almost exclusively on the contemporaneous documents filed at the time of the injury when deciding whether or not an injury is caused by “direct interaction with an inmate.” Its in all officers best interest to thoroughly fill out the Injured Employee Report. If an inmate was somehow involved in your injury, it must be stated clearly from the outset. 

How do we remedy this problem? First, understand now, before you are injured that Injured Employee Reports must be fully descriptive. When I first started in this business the old adage “less is more” applied. Today, you should describe everything you can about your accident. Second, we  have set up a 1-800 number for Correction Officers (1-866-697-4987) that can be utilized at 24 hours a day. If you are injured and would like to discuss how to fill out the Injured Employee Report to protect your rights, feel free to utilize this free service at anytime. 

Understanding that there may not be an opportunity to discuss the Injured Employee Report with an attorney prior to filing such paperwork, I cannot urge you enough to get your C3 filed with the NYS Workers’ Compensation Board as soon as humanly possibly. The courts look to the “contemporaneous” reports you filed at the time of your accident. If you failed to fully describe your accident on the Injured Employee Report, we can claim that your C3 was “contemporaneous” because you filed it within a day or two. This is your best opportunity to correct any mistakes that may have been previously made and give your full description of the accident. 
If you walk away from this article knowing anything, where an inmate is involved in your injury, DON’T LEAVE OUT THE INMATE ACTION. 

