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As a veteran police officer you have already heard all of the stories regarding incident vs. accident when it comes to your Accidental Disability Pension (“3/4’s”). You probably already know that over the last several years the New York State Retirement System has taken an even more conservative approach as to what constitutes an “accident” under the law. In this newsletter I will give you some advise on how to avoid some of the very common pitfalls that turn valid accidental claims into Performance of Duty Disability (“50%”) cases.


One of the frequent problems that officers face in their pursuit of ¾’s is the Accident Report / Injured Employee report. Today, unlike years ago, a golden rule for this Accident Report is “be as specific as possible” when it comes to how you became injured. Because the Retirement System has take a stringent stance on what is an “accident”, very often the minutia will save your application for ¾’s.

A common example of how easily an application for ¾’s can hinge on your Accident report description is when an officer is injured during an arrest. Consider this fact pattern:

While performing routine patrol a Police Officer comes upon a swerving vehicle and decides to pull such vehicle over. After speaking to the driver and performing appropriate road side sobriety tests, the officer has probable cause to arrest the suspect. After informing the suspect that he was under arrest and, while reaching to place the handcuffs on him, the suspect attacks the officer, tackles him and punches him several times. Following the altercation the officer successfully handcuffs the suspect and places him under arrest. However, the officer feels severe back pain and is taken to the nearby hospital. 

This fact pattern should result in a ¾’s Disability Pension if the officer were to become permanently disabled as a result of the injuries he sustained. Said another way, this should be an “accident” under the Retirement law. However, many officers write the following on their Accident/ Injured Employee Report:
“While placing suspect under arrest, suspect resisted arrest causing injury to my    back.” 


The foregoing accident description will lose your ¾’s application and relegate you to a 50% pension without doubt! The question becomes, why? An “accident” under the Retirement Law is a “sudden, unexpected, mischance, outside the risks of one’s ordinary duties and injurious in impact.” Considering this definition with the fact pattern above the following can be assumed: Placing suspects under arrest is a common, routine duty; suspects frequently resist arrest and such resistance is not “unexpected” or unforeseen. Therefore, under the above Accident Report description, this is a 50% case.


However, if the officer had written the following, he could have helped secure a himself a  ¾’s pension:

“While placing suspect under arrest, suspect assaulted officer, causing injury to the officer’s back.”

The key word in this description is “assault”. In a case called Ammann v. New York State Comptroller the New York State Retirement System conceded that they consider “assaults” to be accidents. The rationale, much like gun shots or motor vehicle accidents, no officer can or should be required to “expect” an assault. The Courts have ruled consistently since Ammann that the Retirement System recognizes a difference between “restraint” and “assault.” 
As we have recently seen the case Welsh v. New York State Comptroller, the new battle ground in ¾’s cases will be what constitutes “assault” and what constitutes “restraint.” But be assured, if you fail to put “assault” on your Injured Employee Report, you are destined for a 50% pension. 

The moral of this whole article, if you are injured by a suspect assault, say so and give yourself an opportunity to receive what is rightfully yours. 

